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1 Making Construction Projects 

1.1 What are the standard types of construction 
contract in your jurisdiction? Do you have: (i) any 
contracts which place both design and construction 
obligations upon contractors; (ii) any forms of design-
only contract; and/or (iii) any arrangement known as 
management contracting, with one main managing 
contractor and with the construction work done by a 
series of package contractors? (NB For ease of reference 
throughout the chapter, we refer to “construction 
contracts” as an abbreviation for construction and 
engineering contracts.)

The types of construction contract used in the United Arab 
Emirates (“UAE”) can be design-and-build contracts but are, more 
often than not, standard procure-and-build contracts, typically 
based on the Fédération Internationale des Ingénieurs-Conseils (“FIDIC”) 
Conditions of Contract for Construction (“Red Book”), where 
the employer provides the design.  The 1987 FIDIC Red Book 
remains the most commonly used employer construction contract 
in the UAE but companies are starting to adopt the more recently 
published 1999 FIDIC Red Book and even the FIDIC Red Book 
Second Edition, published in 2017.  The contractor is, if the 
standard payment terms under FIDIC are adopted, paid on a 
measurement basis for the actual quantities of work performed or, 
as is more typically the case, on a lump-sum basis.

The parties must pay cognisance to the UAE Civil Transactions 
Law, No. 5 of 1985 (as amended) (known as the “Civil Code”), and 
in particular the provisions of Articles 872 to 897, which relate to 
Muqawala contracts (a contract to make a thing, i.e. construction).

1.2 How prevalent is collaborative contracting (e.g. 
alliance contracting and partnering) in your jurisdiction? 
To the extent applicable, what forms of collaborative 
contracts are commonly used?

It has become increasingly prevalent for contracting compa-
nies to form joint venture partnerships in the UAE, especially in 
respect of so-called “mega projects” which can have a contract 
value above AED 1 billion.  Given that this often involves major 
global contractors, these joint ventures can be unincorporated, 
meaning that any liability is joint and several.

1.3 What industry standard forms of construction 
contract are most commonly used in your jurisdiction?

As stated above, the vast majority of UAE contractors will utilise 
the FIDIC forms of contract, whether that be the FIDIC Short 
Form of Contract (“Green Book”) for relatively simple construc-
tion projects, or the Conditions of Contract for Construction for 
building and engineering works (“Red Book”).  However, there 
are commonly widespread amendments made to the standard 
FIDIC General Conditions through the Particular Conditions, 
which predominantly favour the employer.  Whilst we have seen 
limited usage of the New Engineering Contract (“NEC”) forms 
of contract, these seem to have lost what little popularity they 
had over the last few years and FIDIC has prevailed.

1.4 Are there any standard forms of construction 
contract that are used on projects involving public 
works?

In Abu Dhabi, Abu Dhabi Law No. 2 of 2019 on Regulating 
Partnerships between Public and Private Sectors (the new Public-
Private Partnership (“PPP”) law) regulates private sector partic-
ipation in government development projects and sets out broad 
requirements for the private sector participant.  UAE Federal 
Ministerial Decision No. 20 of 2000 (as amended by Minister of 
Finance Resolution No. 90 of 2008) sets out the detailed require-
ments for: tender procedures; bid and performance bonds; 
specific requirements in terms of contracts; payment; and penal-
ties for delay.

Abu Dhabi Executive Council Chairman’s Resolution No. 1 
of 2007 on Issuing Construction, Design, and Build Contracts 
and Agreements Templates provides the full text of precedent 
construction, and design-and-construction, contracts for agree-
ments entered into with governmental departments in Abu 
Dhabi.  These contracts are based on FIDIC 1999, with specific 
amendments.

In Dubai, Dubai Law No. 12 of 2020 on Contracts and 
Warehouse Management in Dubai Government, which came into 
effect on 1 January 2021, sets out the detailed requirements for: 
procurement; bid bonds; performance bonds; specifics on contract 
drafting; breach; payment; delay penalties; and force majeure.  
The law applies to agreements entered into with governmental 
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in construction contracts in the UAE, contractors will be required 
to include Contractors All Risk Insurance, Professional Indemnity 
Insurance, Public Liability Insurance, Workers’ Compensation 
Insurance and, potentially, Decennial Liability Insurance.

1.8 Are there any statutory requirements in relation to 
construction contracts in terms of: (a) labour (i.e. the 
legal status of those working on site as employees or 
as self-employed sub-contractors); (b) tax (payment of 
income tax of employees); and/or (c) health and safety?

All construction workers in the UAE are entitled to statutory rights 
under the UAE Labour Law, whether they are foreign workers or 
UAE nationals (with the exception of those working in free zones).

An employer cannot unilaterally decrease an employee’s funda-
mental benefits.  Fundamental benefits include salary and any 
remuneration element, as well as annual leave and location of work.  
Thus, an employee cannot be contracted out of their minimum 
statutory rights under the UAE Labour Law.  Employers have a 
positive obligation to protect employees from hazards such as inju-
ries and vocational diseases that may occur at work, fire hazards 
and any potential hazards arising out of the use of tools and 
machinery.

The employer must apply all means of protection as approved by 
the Ministry of Labour and Social Affairs under Article 91 of the 
UAE Labour Law.  Obligations vis-à-vis income tax are not rele-
vant in this jurisdiction because the UAE’s taxation system only 
includes value-added tax (“VAT”).

1.9 Are there any codes, regulations and/or other 
statutory requirements in relation to building and fire 
safety which apply to construction contracts?

The UAE enacted the Fire and Life Safety Code of Practice 
as issued by the Dubai Civil Defence (“DCD”) department in 
September 2018.  Contractors must be aware of the Code; design 
drawings need to be compliant with the fire and life safety 
requirements in the Code and will be approved by DCD prior 
to construction commencing.  Prior to the Building Completion 
Certificate being issued by DCD, an inspection will have to be 
made of the constructed building and DCD will certify if the 
works are compliant with the Code.

1.10 Is the employer legally permitted to retain part of 
the purchase price for the works as a retention to be 
released either in whole or in part when: (a) the works are 
substantially complete; and/or (b) any agreed defects 
liability period is complete?

There is no legal requirement for retention to be withheld; 
however, in practice this is usually set at 10% of the contract 
price.  The first half (5%) of the retention is usually released after 
completion of the works, and the second half of the retention 
(5%) is released upon the issuance of the defects liability certif-
icate upon completion of the defects liability period, which is 
typically 12 months after the taking-over certificate is issued.

1.11 Is it permissible/common for there to be 
performance bonds (provided by banks and others) to 
guarantee the contractor’s performance?  Are there any 
restrictions on the nature of such bonds? Are there any 
grounds on which a call on such bonds may be restrained 

departments in Dubai.  Specifically, in respect of dispute resolu-
tion, parties may agree to arbitration, but nothing may be stipu-
lated in the contract requiring compliance with FIDIC contracts.

1.5 What (if any) legal requirements are there to 
create a legally binding contract (e.g. in common law 
jurisdictions, offer, acceptance, consideration and 
intention to create legal relations are usually required)? 
Are there any mandatory law requirements which need to 
be reflected in a construction contract (e.g. provision for 
adjudication or any need for the contract to be evidenced 
in writing)?

The legal requirements to form a binding contract are governed 
by Articles 125 to 132 of the Civil Code.

Article 129, most pertinently, sets out the necessary elements 
to form a valid, binding contract, namely that:
■	 the two parties to the contract should mutually consent to 

the essential elements; 
■	 the subject matter of the contract must be something 

which is possible and defined, or capable of being defined, 
and permissible to be dealt in; and 

■	 there must be a lawful purpose for the obligations arising 
out of the contract.

Articles 199 to 206 of the Civil Code stipulate the legal 
requirements related to the subject matter of the contract.

Specifically in relation to construction contracts, as part of the 
Muqawala provisions of the Civil Code, Article 874 states that there 
must be a description of the subject matter, a statement of the type 
and extent thereof, the manner of performance, the period over 
which it is to be performed, and the amount to be paid.

The Civil Code does not specify that a construction contract 
should take written form.

1.6 In your jurisdiction please identify whether there 
is a concept of what is known as a “letter of intent”, in 
which an employer can give either a legally binding or 
non-legally binding indication of willingness either to 
enter into a contract later or to commit itself to meet 
certain costs to be incurred by the contractor whether or 
not a full contract is ever concluded.

Letters of intent (“LOIs”) are commonplace in the UAE construc-
tion industry following a successful tender, whether they are rele-
vant to supply contracts, construction contracts or consultancy 
agreements.  LOIs typically incorporate a clause stating that the 
LOI will take precedence over any other agreement between the 
parties until a formal contract is executed.  It is not uncommon in 
the UAE for contracts to ultimately never be executed, therefore 
the terms of the LOI stand as the only contractual relationship 
between the parties and care should be taken in making sure the 
draft contains sufficient coverage to mitigate risks.

1.7 Are there any statutory or standard types 
of insurance which it would be commonplace or 
compulsory to have in place when carrying out 
construction work? For example, is there employer’s 
liability insurance for contractors in respect of death 
and personal injury, or is there a requirement for the 
contractor to have contractors’ all-risk insurance?

The FIDIC suite of contracts provides for the inclusion of insurance 
provisions whereby the parties are to agree the extent of the insur-
ance cover within the Particular Conditions of Contract.  Typically, 
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2.2 Are employers free to provide in the contract that 
they will pay the contractor when they, the employer, have 
themselves been paid; i.e. can the employer include in 
the contract what is known as a “pay when paid” clause?

“Pay when paid” clauses are commonplace in this jurisdiction, 
although they are more usually seen in subcontracts, whereby the 
main contractor shall only pay the subcontractor on a “back-to-
back” basis.  However, parties should be wary of relying on such 
clauses, and we would advise any party wishing to incorporate this 
type of wording to engage a law firm to review their drafting, as 
we have come across a number of instances where, due to poor 
drafting, this type of back-to-back provision could not be enforced.

2.3 Are the parties free to agree in advance a fixed 
sum (known as liquidated damages) which will be 
paid by the contractor to the employer in the event of 
particular breaches, e.g. liquidated damages for late 
completion? If such arrangements are permitted, are 
there any restrictions on what can be agreed? E.g. does 
the sum to be paid have to be a genuine pre-estimate 
of loss, or can the contractor be bound to pay a sum 
which is wholly unrelated to the amount of financial loss 
likely to be suffered by the employer? Will the courts 
in your jurisdiction ever look to revise an agreed rate of 
liquidated damages; and, if so, in what circumstances?

Pursuant to Article 390(1) of the Civil Code, the parties may 
agree the amount of compensation in advance for a breach of 
contract.  It is generally written into contracts that liquidated 
damages are not a penalty and are a genuine pre-estimate of the 
loss which may be suffered by the non-offending party.

Article 390(2) states that the court may, on the application 
of either party (i.e. the employer or the contractor), vary such 
agreement so as to make the compensation equal to the loss, 
and any agreement to the contrary shall be void.  Whilst this 
Article is sometimes argued by a party in an effort to increase 
the amount of compensation awarded beyond the contractu-
ally agreed amount, typically this clause is invoked to revise the 
compensation downwards.

3 Common Issues on Construction 
Contracts

3.1 Is the employer entitled to vary the works to be 
performed under the contract? Is there any limit on that 
right?

The employer is entitled to vary the works under the contract.  
Article 877 of the Civil Code states that the contractor must 
complete the work in accordance with the conditions of the 
contract.  Therefore if, as is customary, the contract provides that 
the scope of works may be varied, then the contractor must comply 
with such variations, provided they are instructed correctly as per 
the contract terms.

Once the taking-over certificate is issued, no further varia-
tions are permitted to be instructed, except in the unlikely event 
that the parties agree to variations at this time.

3.2 Can work be omitted from the contract? If it is 
omitted, can the employer carry out the omitted work 
himself or procure a third party to perform it?

Pursuant to standard terms of a FIDIC contract, works may 
be omitted from the contractor’s original scope of works.  The 

(e.g. by interim injunction); and, if so, how often is such 
relief generally granted in your jurisdiction? Would such 
bonds typically provide for payment on demand (without 
pre-condition) or only upon default of the contractor? 

It is often a condition precedent for the contractor to receive 
payment from the employer that a performance bond is provided, 
typically shortly after the signing of the contract.  Often the 
employer will prescribe a template form of performance bond 
wording that is annexed to the contract.  Typically, this will 
take the form of an on-demand bond that is to be encashed to 
the employer on providing written notification to the bank of 
a breach in performance of its performance obligations by the 
contractor.  Usually, such bonds do not require the employer to 
expressly stipulate the reasoning of the breach.  It is possible to 
file an attachment order over the performance bond before the 
UAE courts if the contractor has been made aware of the encash-
ment which it considers to be unlawful.  The contractor will have 
to provide valid grounds for applying for such attachment.

1.12 Is it permissible/common for there to be company 
guarantees provided to guarantee the performance of 
subsidiary companies? Are there any restrictions on the 
nature of such guarantees? 

Whilst not common, it is occasionally requested that a parent 
company guarantee be provided in lieu of a performance bond 
and, in some instances, can be additional.  Examples of this type 
of request that we have seen are: where a major new international 
main contractor begins works on projects in the UAE for the 
first time; or as an additional security in relation to settlement 
agreements.

1.13 Is it possible and/or usual for contractors to have 
retention of title rights in relation to goods and supplies 
used in the works? Is it permissible for contractors to 
claim that, until they have been paid, they retain title and 
the right to remove goods and materials supplied from 
the site?

It is commonplace for terms to be included that the employer 
takes ownership of goods and materials used in the temporary or 
permanent works once the goods and materials have been deliv-
ered to the site.

2 Supervising Construction Contracts

2.1 Is it common for construction contracts to be 
supervised on behalf of the employer by a third party 
(e.g. an engineer)? Does any such third party have a 
duty to act impartially between the contractor and the 
employer? If so, what is the nature of such duty (e.g. is 
it absolute or qualified)? What (if any) recourse does a 
party to a construction contract have in the event that 
the third party breaches such duty? 

It is common for construction contracts to be supervised on behalf 
of the employer by an engineer, who may exercise the authority 
attributable to the employer.

As the FIDIC forms of contract are the most commonly used 
in the UAE, the impartiality of the engineer is usually regulated 
contractually, since the UAE law makes no provision for this.  It 
must be recognised that it is enshrined in UAE law that the parties 
to a contract must act in good faith in accordance with Article 246 
of the Civil Code.
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However, courts/tribunals are increasingly reticent to strictly 
interpret time-bars against the contractor where a party seeking 
to rely on it knew of the breach previously, as this can be consid-
ered a breach of good faith pursuant to UAE law.  Moreover, 
it is recognised that a just claim, where the losses are signifi-
cant and unequal to the employer’s right to notification within 
a prescribed time period (for example, 28 days), should not be 
excluded, as this could be seen to be an unlawful exercise of 
an employer’s rights pursuant to Article 106 of the Civil Code 
and could be seen to prejudice the contractor’s right to a fair 
determination.

3.7 Which party usually bears the risk of unforeseen 
ground conditions under construction contracts in your 
jurisdiction?

It is a standard term in FIDIC contracts that the contractor must 
give notice to the employer should it encounter unforeseeable 
physical conditions which would thereafter be inspected by the 
engineer.  The contractor shall continue the works using reason-
able and appropriate measures under instruction from the engi-
neer.  If the contractor suffers delay and/or incurs costs associ-
ated with such unforeseeable physical conditions then it will be 
entitled to an extension of time and any costs subject to a deter-
mination by the engineer.  So in principle, the employer, in this 
jurisdiction, usually bears this risk.

3.8 Which party usually bears the risk of a change 
in law affecting the completion of the works under 
construction contracts in your jurisdiction?

As we have made reference to previously, the prevalent form of 
construction contract that is almost universally adopted in the 
Gulf region is the FIDIC suite of contracts.  Both FIDIC 4, 1987 
with 1992 amendments and FIDIC 1999 have express clauses 
dealing with the allocation of risk in relation to changes in legis-
lation, i.e. sub-clauses 70.1 and 13.7 respectively, whereby the 
employer effectively shoulders the risk, as the contractor would 
be entitled to an extension of the time for completion and, in 
principle, additional associated costs in relation to changes in 
legislation.  However, it is common practice in this jurisdiction 
that the employer deletes these types of sub-clauses, and so it is 
up to the contractor to try to re-negotiate these terms back into 
the final agreed contract terms.

3.9 Which party usually owns the intellectual property 
in relation to the design and operation of the property?

Ownership of the intellectual property in relation to the design 
and operation of the property would be encapsulated in the 
contractual terms agreed between the parties.  Pursuant to the 
FIDIC forms of contract, the contractor retains the ownership 
of the intellectual property, but grants the employer wide-ranging 
rights to use the intellectual property.  As part of the amendments 
to the FIDIC form and in any bespoke contractual arrangements, 
the employer can sometimes attempt to be granted perpetual, 
non-terminable, freely transferable and worldwide rights.

3.10 Is the contractor ever entitled to suspend works?

The predominant grounds for a contractor to be entitled to 
suspend its works in this jurisdiction, whether expressly under 
the contract terms or under UAE law, are lack of payment by 

engineer may instruct the omission of any works, provided that it 
is not carried out by the employer or by others.  This is a reason-
able condition, as otherwise, the contractor would have no 
certainty when pricing a project and the employer would have 
free rein to vary the scope and undermine the contractor’s prices.

3.3 Are there terms which will/can be implied into 
a construction contract (e.g. a fitness for purpose 
obligation, or duty to act in good faith)?

Article 246 of the UAE Civil Code implies a duty to act in good 
faith upon the parties to a contract, and states that the contract 
must be performed in accordance with its contents.

In accordance with Article 265 of the Civil Code, a contract 
is to be interpreted in accordance with its clear wording.  In the 
absence of clear wording, the mutual intention of the parties, 
the nature of the transaction, and the trust and confidence that 
should exist between the parties in accordance with the custom 
in such transactions, will be examined.

3.4 If the contractor is delayed by two concurrent 
events, one the fault of the contractor and one the fault 
or risk of the employer, is the contractor entitled to: (a) 
an extension of time; and/or (b) the costs arising from 
that concurrent delay?

This will be dependent on the terms of the contract.  Construction 
contracts often do not address the issue of concurrent delay.  
Generally, any delays due to concurrent events would result in 
the employer awarding an extension of time, but without addi-
tional associated costs.  The contractor may be entitled to addi-
tional payment, but only where it is proven that a part of the 
delay is not concurrent and where the contractor is not respon-
sible for such delay.

It is very difficult to show or prove true concurrent delay and 
most often, when the factual circumstances are analysed, one 
cause of delay is found to be more significant, resulting in find-
ings that ultimately only one true cause of delay exists, thereby 
negating any claim of concurrency.

3.5 Is there a statutory time limit beyond which the 
parties to a construction contract may no longer bring 
claims against each other? How long is that period and 
when does time start to run?

This is dependent on the terms incorporated into the contract, 
but the UAE Federal Law No. 18 of 1993 (the “Commercial 
Code”) states that in commercial contracts the limitation period 
for filing a claim is 10 years.

The Civil Code at Article 473 states a limitation period of 15 
years but the Commercial Code, stipulating the shorter period, 
takes precedence.  It is therefore wise for any contractor oper-
ating in this jurisdiction to observe and abide by the 10-year 
limitation period for bringing any claims.

3.6 What is the general approach of the courts in your 
jurisdiction to contractual time limits to bringing claims 
under a construction contract and requirements as to 
the form and substance of notices? Are such provisions 
generally upheld?

The FIDIC forms of contract include specific provisions on 
notice to be provided for any contractor claims and set time-bars, 
which are considered a condition precedent to any entitlement.
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the event was unavoidable.  Based on recent experience, we would 
advise caution on any party trying to run this argument, unless 
the specific facts of their case really did equate to them being able 
to prove that it is impossible to proceed with their contract.

3.14 Is there any legislation or court ruling that has been 
specifically enacted or handed down to provide relief to 
parties to a construction contract for delay, disruption 
and/or financial loss caused by the COVID-19 pandemic? 
If so, what remedies are available under such legislation/
court ruling and are they subject to any conditions? Are 
there any other remedies (statutory or otherwise) that 
may be available to parties whose construction contracts 
have been affected by the COVID-19 pandemic?

There is no specific legislation that has been enacted to provide 
relief to parties in relation to the COVID-19 pandemic in the 
UAE.  In relation to court rulings, the UAE court system is 
based on a civil codified system and, as such, there is no case 
precedent that can be relied upon.  Having said that, the courts 
will give weight to previous judgments where appropriate.  One 
other argument that we have seen parties make is in attempting to 
apply the provision of Article 249 of the Civil Code.  This Article 
is in relation to recovery being obtained due to “Exceptional 
Circumstances”, whereby if the facts of the case are applicable, 
then the parties may re-negotiate their terms in order to avoid 
excessive financial hardship, which in this instance would be 
brought about by the COVID-19 pandemic.

3.15 Are parties, who are not parties to the contract, 
entitled to claim the benefit of any contractual right 
which is made for their benefit? E.g. is the second or 
subsequent owner of a building able to claim against 
the contractor pursuant to the original construction 
contracts in relation to defects in the building?

Privity of contract is a well-established doctrine in the UAE 
and the basic rule is that the effects thereof are restricted to the 
contracting parties such that no third party may exercise such 
rights or obligations, pursuant to Article 252 of the Civil Code.

In order for a subsequent owner of the constructed building 
to be entitled rights to claim for defects to the building, these 
must have been assigned to the new owner.

Unless otherwise stipulated in the contract, rights may be 
granted or transferred to third parties without the consent of 
the debtor, but obligations cannot be transferred to a third party 
without the consent of the creditor.

3.16 On construction and engineering projects in 
your jurisdiction, how common is the use of direct 
agreements or collateral warranties (i.e. agreements 
between the contractor and parties other than the 
employer with an interest in the project, e.g. funders, 
other stakeholders, and forward purchasers)? 

Collateral warranties are enforceable under the UAE law.  It is 
deemed a unilateral disposition according to Article 276 of the 
Civil Code and the disponor will be bound in accordance with 
Article 278 of the Civil Code.

In projects that involve a funder, the main contract can 
commonly include a term stating that approval of a subcontractor 
is conditional upon the subcontractor entering into a warranty, 
duty of care or a direct agreement, allowing the employer direct 
recourse against the subcontractor for defective works.

the employer.  Under the forms of contract utilised in the UAE, 
once an interim payment application has been certified by the 
engineer for payment, the employer has a defined time period 
to pay said amount under the interim payment certificate.  
Should the employer not pay within the requisite time, then the 
contractor usually must give notice of suspension in order to 
allow the employer a further opportunity to pay; failure to do so 
will then, after this notice period expires, entitle the contractor 
to suspend its works.

3.11 Are there any grounds which automatically or 
usually entitle a party to terminate the contract? Are 
there any legal requirements as to how the terminating 
party’s grounds for termination must be set out (e.g. in a 
termination notice)?

Pursuant to Article 267 of the Civil Code, there are three grounds 
upon which a party is automatically entitled to terminate a 
construction contract, namely:
1) The project which is the subject of the contract is completed.
2) By mutual consent of the parties.
3) By court order.

It should be noted that unless the parties have expressly stated 
in their contracts express exemptions in relation to the above, 
which even then shall be open to interpretation as to whether 
the termination was wrongful and would therefore open a party 
up to a potentially significant damages claim, the safest option is 
to apply for and obtain a court order before termination.

3.12 Do construction contracts in your jurisdiction 
commonly provide that the employer can terminate at 
any time and for any reason? If so, would an employer 
exercising that right need to pay the contractor’s profit 
on the part of the works that remains unperformed as at 
termination?

Construction contracts in this jurisdiction have, in certain 
instances, what are known as “termination for convenience” 
clauses.  This type of clause would be categorised as a unilateral 
termination of a contract.

Whilst case law cannot be wholly relied upon in this jurisdic-
tion, our view is that in principle, a contractor would be entitled 
to claim for loss of profits on the part of the works that remains 
unperformed as at termination, and that the courts would apply 
the principles for the recovery of loss-of-profit claims as if there 
had been a contractual breach, irrespective of an agreed unilat-
eral termination clause in the contract.

3.13 Is the concept of force majeure or frustration known 
in your jurisdiction?  What remedy does this give the 
affected party? Is it usual/possible to argue successfully 
that a contract which has become uneconomic is 
grounds for a claim for force majeure?

The concept of force majeure is recognised in this jurisdiction and 
has, since the impact of COVID-19, increasingly been cited by 
parties as grounds for the termination of their contracts.  Under 
most contracts in the UAE, there are force majeure clauses, which 
in principle give grounds for an extension of time; however, for 
force majeure to be valid grounds for termination, in that a party 
is successful in arguing that a contract has become uneconomic, 
is a much harder prospect.  For a force majeure argument to be 
successful, a party must prove the following: (1) the event was 
unforeseeable; (2) to carry on with the project would be impos-
sible (not just harder from an economic standpoint); and finally (3) 
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Two examples of mandatory provisions under UAE law are 
Article 249, exceptional circumstances and Article 880, decennial 
liability.  In relation to decennial liability, Article 882 states the 
following:
 “Any agreement by which it is intended to exempt the contractor or 

architect from liability or to limit such liability shall be void.”
Similar wording is incorporated into the body of Article 249, 

whereby any agreement to the contrary shall be considered void.

3.21 Where the construction contract involves an 
element of design and/or the contract is one for design 
only, are the designer’s obligations absolute or are there 
limits on the extent of his liability? In particular, does the 
designer have to give an absolute guarantee in respect of 
his work?

A designer’s (or engineer’s, as is the more typical terminology in 
this jurisdiction) liability in relation to its design obligations under 
a consultancy agreement for construction works is ultimately 
enshrined under Article 880 of the Civil Code, as to whether it 
shall be held jointly and severally liable, with the contractor for 
the construction of the project, for any total or partial collapse 
of the works.

Should it be the case that the engineer is not responsible for the 
supervision of the works, then the engineer’s obligations in rela-
tion to design are encapsulated under Article 881, which states:
 “If the work of the architect is restricted to making the plans and 

excludes supervision of the carrying out, he shall be liable only for 
defects in the plans.”

3.22 Does the concept of decennial liability apply in your 
jurisdiction? If so, what is the nature of such liability and 
what is the scope of its application?

Yes.  Article 880 of the Civil Code provides that the contractor 
and the architect are jointly liable for any total or partial destruc-
tion to the buildings they have constructed within 10 years.  If 
the architect did not supervise the construction of the works, its 
liability will be limited to the defects in the design.

The legal principle of decennial liability not only applies in 
this jurisdiction, but is also a mandatory provision of the Civil 
Code, which parties cannot contract out of.

Article 880 is a far-reaching provision and stipulates that the 
contractor and architect will be held jointly and severally liable 
should there be a total or partial collapse of a building which 
they have been employed to construct/design and supervise.

4 Dispute Resolution

4.1 How are construction disputes generally resolved?

Arbitration is the predominant method of resolving construc-
tion disputes in the UAE.

The FIDIC Conditions of Contract and Conditions of 
Subcontract, which are commonly used for construction projects 
in the UAE, provide for final determination of disputes by arbi-
tration, pursuant to the Rules of Conciliation and Arbitration of 
the International Chamber of Commerce (“ICC”), at any time 
during or after completion of the works.

In practice, parties to construction contracts in the UAE 
often amend the general FIDIC conditions to provide for final 
determination of disputes pursuant to the rules of either one 

A collateral warranty typically also contains provisions for 
assignment and step-in rights to ensure that the employer may 
assign the obligations set out in the warranty to other benefi-
ciaries such as subsequent owners.

3.17 Can one party (P1) to a construction contract, who 
owes money to the other (P2), set off against the sums 
due to P2 the sums P2 owes to P1? Are there any limits 
on the rights of set-off?

In the UAE, set-off is commonly used to attempt to mitigate risk 
in contracts.  However, where set-off is to be applied between 
different contracts, there must be a clear provision for it within 
the contract, therefore it is dependent on the terms of the contract 
agreed between the parties.

3.18 Do parties to construction contracts owe a duty of 
care to each other either in contract or under any other 
legal doctrine? If the duty of care is extra-contractual, 
can such duty exist concurrently with any contractual 
obligations and liabilities?

Whilst there is no express duty of care specified by law, the 
doctrine of good faith pursuant to Article 246 of the Civil Code 
is implied into contracts.

A professional duty of care is, however, typically incorporated 
into the contractual terms, usually providing that the contractor 
warrants and undertakes that it shall perform the works with 
the reasonable skill and care to be expected of an experienced 
contractor on a similar size and scale of project.

3.19 Where the terms of a construction contract are 
ambiguous, are there rules which will settle how that 
ambiguity is interpreted?

In accordance with Article 257 of the Civil Code, the basic prin-
ciple in contracts is the consent of the parties and their reaching 
agreement regarding their obligations.

Pursuant to Article 258 of the Civil Code, the basic principle 
in the construction of contracts is that the words have their true 
meaning and a word may not be construed figuratively unless it 
is impossible to give its true meaning.  Therefore, contract terms 
should be read in accordance with the parties’ intention at the 
time of signing the contract, beyond the literal meaning of the 
words.  Reference shall also be made to Article 265 of the Civil 
Code whereupon interrogation of the true meaning shall include 
analysing the nature of the transaction and the trust and confi-
dence which should exist between the parties in accordance with 
the custom current in such dealings.

3.20 Are there any terms which, if included in a 
construction contract, would be unenforceable?

Any contractual term which conflicts with a mandatory provision 
in UAE law would be considered unenforceable.  For example, 
provisions exempting the contractor or the designer from liability, 
or provisions limiting such liability, would be contrary to the law 
and specifically Article 880 of the Civil Code.

Any terms that would attempt to circumnavigate any manda-
tory provisions of the Civil Code would be unenforceable under 
UAE law.
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at the first opportunity.  Notably, an arbitral tribunal is empowered 
to make interim and precautionary awards.  The arbitral tribunal 
can require security from a party for these measures, and a party 
can enforce the measures before the UAE courts.

The default language for the conduct of arbitrations pursuant to 
the UAE Arbitration Law is Arabic, and if parties wish to deviate 
from this non-mandatory provision, they must agree to do so.

4.4 Where the contract provides for international 
arbitration, do your jurisdiction’s courts recognise and 
enforce international arbitration awards? Please advise 
of any obstacles (legal or practical) to enforcement.

The UAE Arbitration Law makes a distinction between domestic 
and international arbitration; international arbitration being arbi-
tration seated outside of the UAE, and also where the subject 
matter of a UAE-seated dispute is connected to more than one 
country.

The UAE courts will recognise and enforce an arbitration 
award rendered in a different jurisdictional seat to the UAE.  UAE 
Cabinet Resolution No. 57 of 2018 Concerning the Executive 
Regulations of the Civil Procedure Code sets out the require-
ments for enforcement in the UAE of foreign arbitral awards.  
These are broadly the same for a foreign arbitration award and a 
foreign court judgment.  In order to enforce a foreign award, the 
award must have been rendered in a dispute the merits of which 
would have been capable of being arbitrated in the UAE.

The UAE Arbitration Law provides specific grounds for chal-
lenge of an award, including: the absence of an agreement to 
arbitrate; lack of capacity to have entered into an agreement to 
arbitrate; lack of proper notice of proceedings or appointment of 
an arbitrator; failure of the arbitral tribunal to apply the agreed 
governing law; improper composition of the arbitral tribunal; 
invalid proceedings; an award on issues outside the scope of the 
arbitration agreement; or in circumstances where the award has 
been rendered on an issue that is not one that may be subjected 
to arbitration or is in conflict with “public order and morality”.

Notwithstanding the general enforceability of a foreign award, 
the UAE acceded to the UN Convention on the Recognition 
and Enforcement of Foreign Arbitral Awards (“New York 
Convention”) on 19 November 2006, affording recognition and 
enforcement in the UAE of awards rendered in foreign-seated 
arbitration proceedings in other signatory jurisdictions.

The UAE is also a signatory to the multilateral treaty, the 
Agreement on Enforcement of Court Judgements, Delegations 
and Judicial Notices in the GCC States 1996, on the enforce-
ment of arbitration decisions between Gulf Cooperation Council 
states.  Additionally, it is a signatory to the Riyadh Convention.

4.5 Where a contract provides for court proceedings 
in your jurisdiction, please outline the process adopted, 
any rights of appeal and a general assessment of how 
long proceedings are likely to take to arrive at: (a) a 
decision by the court of first jurisdiction; and (b) a 
decision by the final court of appeal.

In the UAE, there are broadly three levels of court within 
each emirate, with some emirates following the federal judi-
cial system, and certain emirates, such as Dubai, having enacted 
their own judicial system.

The Court of First Instance is generally empowered to make 
determinations of fact, and relies heavily on a court-appointed 
expert process to determine, assess, and report on issues of fact 
in order to assist the courts in arriving at their judgment.  Issues 

of the UAE-based arbitration institutions: Dubai International 
Arbitration Centre (“DIAC”); Abu Dhabi Commercial 
Conciliation and Arbitration Centre (“ADCCAC”); or the Dubai 
International Financial Centre’s joint venture with the London 
Court of International Arbitration (“DIFC-LCIA”).

4.2 Do you have adjudication processes in your 
jurisdiction (whether statutory or otherwise) or any other 
forms of interim dispute resolution (e.g. a dispute review 
board)?  If so, please describe the general procedures.

There is no statutory adjudication process in the UAE.
The various FIDIC standard forms of contract provide for 

disputes to be determined by: the engineer; a Dispute Adjudication 
Board (“DAB”); amicable settlement; and final determination by 
arbitration pursuant to the Rules of Conciliation and Arbitration 
of the ICC.

The FIDIC Conditions of Contract 1987 provide that disputes 
are to be referred in writing to the engineer, prior to arbitration.  
The FIDIC Conditions of Subcontract 1994 provide for 56 days to 
settle a dispute amicably before the commencement of arbitration 
pursuant to the Rules of Conciliation and Arbitration of the ICC.

The most commonly used iteration of the FIDIC standard forms 
of contract, the FIDIC Conditions of Contract 1999, introduced 
and provides for the appointment of a DAB, as well as including 
provision for amicable settlement prior to the commencement of 
arbitration pursuant to the Rules of Conciliation and Arbitration of 
the ICC.  The FIDIC Conditions of Subcontract 2011 also provide 
for both DABs and the final determination of disputes pursuant to 
the Rules of Conciliation and Arbitration of the ICC.

In practice, in the UAE, DABs are rarely appointed at the 
outset of the works, and it is therefore common for there to not be 
a DAB in place when a dispute arises.  The FIDIC standard forms 
of contract provide that a dispute can proceed to arbitration where 
there is no DAB in place.

4.3 Do the construction contracts in your jurisdiction 
commonly have arbitration clauses?  If so, please 
explain how, in general terms, arbitration works in your 
jurisdiction.

Agreements to arbitrate disputes seated in the UAE, outside of the 
Abu Dhabi Global Market (“ADGM”) and Dubai International 
Financial Centre (“DIFC”), are governed by Federal Law No. 6 of 
2018 concerning Arbitration (“UAE Arbitration Law”).

The UAE Arbitration Law is based on the United Nations 
Commission on International Trade Law (“UNCITRAL”) 
Model Law.  The ADGM and DIFC are their own jurisdictional 
seats with their own procedural laws, which are also based on 
the UNCITRAL Model Law: DIFC Arbitration Law 1 of 2008; 
and ADGM Arbitration Regulations 2015.

Under the UAE Arbitration Law, agreements to arbitrate must 
be evidenced in writing, and whilst the law provides that the 
agreement can be incorporated by reference and made through 
correspondence, in a distinction from the UNCITRAL Model 
Law the person entering into an agreement to arbitrate must 
have either capacity or specific authority to do so.  The UAE 
Arbitration Law specifically provides for the confidentiality 
of both proceedings and an award, whereas the UNCITRAL 
Model Law makes no such provisions.

The UAE courts must dismiss an action commenced in respect 
of a dispute where a valid agreement to arbitrate exists, provided 
that the respondent raises the existence of an arbitration agreement 
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4.6 Where the contract provides for court proceedings 
in a foreign country, will the judgment of that foreign 
court be upheld and enforced in your jurisdiction? If 
the answer depends on the foreign country in question, 
are there any foreign countries in respect of which 
enforcement is more straightforward (whether as a 
result of international treaties or otherwise)?

UAE Cabinet Resolution No. 57 of 2018 Concerning the Executive 
Regulations of the Civil Procedure Code provides that judgments 
rendered by foreign courts can be enforced in the UAE.  A judg-
ment creditor will need to provide to the UAE execution courts an 
Arabic translation of a legalised and attested copy of the final judg-
ment, and that judgment must not be capable of being appealed in 
the foreign courts.

The UAE courts will not re-open issues of merit, provided that 
the UAE courts do not determine that they would have had juris-
diction over the original dispute.

There are bilateral treaties for enforcement of judgments inter-
nationally in Afghanistan, Armenia, Azerbaijan, China, France, 
India, Kazakhstan, Nigeria, Pakistan, and Tajikistan.

Judgments can be enforced directly in DIFC and ADGM courts, 
and between onshore UAE courts and DIFC and ADGM courts.  
DIFC and ADGM courts also benefit from bilateral memoran-
dums of guidance for reciprocal recognition of judgments with 
countries such as Australia, England & Wales, Hong Kong, New 
Zealand and Singapore.

of law are outside the remit of the court-appointed experts.  
Advocates, who are almost exclusively UAE nationals, have 
rights of audience before the courts; hearings, and all pleadings 
and exhibits, are in Arabic.

There is an automatic right of appeal between each level of 
court, and decisions are often appealed all the way to the Court 
of Cassation.  The timeframe for proceedings generally shortens 
at each level of appeal.  In practice, proceedings before the Court 
of First Instance can take between six and 12 months; before the 
Court of Appeal, four to eight months; and before the Court of 
Cassation, three to six months.

The recoverability of parties’ costs and expenses is not a concept 
adopted or practised in court litigation in the onshore UAE courts.  
There is no system of binding precedent; however, in practice, 
prior decisions are often cited in pleadings, and even relied on in 
judgments as established interpretation of a point of law.

Enforcement of a UAE court judgment is conducted through 
separate execution proceedings, whereby a party attempting to 
enforce a judgment can apply to the execution court to conduct 
investigations into a judgment debtor’s assets.  Once an execution 
court has approved a judgment creditor’s application for enforce-
ment, the judgment debtor will have 15 days to make payment of 
the sum into court before the judgment creditor can commence 
punitive measures against the judgment debtor, including meas-
ures such as attaching the judgment debtor’s commercial licence.
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